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Issued by ADC STC, Service Tax, Ahmedabad

0 er 374raaf ar mm gj var Name & Address of The Appellants
M/s. lnductotherm(lndia) Pvt Ltd Ahmedabad
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iar &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tar zrcn, Ula zyca vi ?hara 3r@hr muff@raw at 3r4la
Appeal To Customs Central Excise And _Service Tax Appellate Tribunal :-

~~.1994 cBl" l:fNT 86 ct 3lW@~ cl5l" ~ ct t1Tff _c&)- \i'fT~:
Under Section 86 of the Finance Act 1994 an appeaf lies to:-

ffl+T aBTl<:r "9lo Rt zrc,n zca vi hara or4ht4 urn1f@raw oil. 2o, g #ea
t:lffclc&l cf>l-9h3°-s, ~ "!TR" , 316l-lctlisllct-380016

0
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabc1.d - 380 016.

(ii) sr4tarn nu@raw al faRu 3rf@fr, 1994 cBl" l:fNT 86 (1) ct 3Wffi ~ ~
Pt lll-1I cl (.>17, 1994 ct f.tll.:r 9 (1) ct 3Wffi ~ "Cl)"R ~:~- 5 # 'c!N mffllT # cBl" \i'fT
aft vi Gr arr fGra arr fas 3r4la at n{ zt sud ufj
aft urt alR (Gr a va rfra md "ITTlfi) 3ffi tITl!J # ftlx-r 7{-Q:fR #~cBT ~.../.ll,...,..,ll4"f\-rld ~.QTT'f

%, creff * "fTil1ff x11cfo1Plcf> ~ ~ * .../.llll4"1a a erzra RhzR a aifha #a yrs # xT)q

# ugi aa a6t mi, an at +=Jl1T 31N WWTT ·Tur unfit u; 5 al a ffl cp1, t cfITT ~
1000/- ffl ~ m.fr I ursi hara al air, an #6t +1TlT 31N WWTT ·Tur if 5T; 5 lg IT
so ~ "ct"cP "ITT m ~ 5000/- ffl ~ "ITTlfi I uf aa 6t mi, ants at +1TlT am wwrr <J<IT
if1l nu; 50 ala ula Gnat & azi sq; 1o00o/- ffl ~ "ITTlfi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1). of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & per.ialht-levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of)H(~RR1~1[~~~~gistrar of the bench of nominated Public Sector Bank of
the place where the /b.. eocrt,rof1].1bUQ~l'is~situated.gs» lo kG:; 'J"l.i.- I),,/: <:~ \.,,./l ,- Lt'
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(iii) · ~~.1994 ~ mxr 86 ~ ~-mxrw ~ (2~) cfi• 3IBlIB 3llfrc;r ~
~crm. 1994 cfi ~ 9 (2~) cfi 3Rl1TI'f ~ tpp:f ~.tt.-1 if ~ \i'fT ~ ~~ x=rr~
~,,~~~(3"flfrc;r) cfi 3rag #t IRii (0IA)( ur a urf #fa fTTlfi) 3ITT' .3fCR
3I1gWI, SRI / q 3Tgrl 3IIaT Aao» #tun zyea, srfttr nrznf@raurat 3ma aaa fag ha gg srzr (oIo) al uR 3uf sift

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zenizitf@er arnrau yca 3rf@)fzm, 1975 #t graf q~-1 cfi 3iafa Reiff .fhg
31gT pc Ir?gr gi err mf@era»rt am#gr at uR tR xii 6.50/- trfT C{)f ~llJIC'llJ ~ 1vR;
WIT iRT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. tr yea, Tr zyca vi iaraw an@#tu nznfeasvwr (arff@fer) [tan), 1982 if 'tffmr
gi srn iif@era mcai at ff@a a4 a1a Ruii at sit sf err masff fat \i'ITdT -g I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.' ·

4. #tar grea, he€tr 3eur grca vi #ara 3r4tar ,if@raw (@#4a) h ff 3r@ti m- cFflcRill ;#
hctzr3eur era3rf@era,&tarr 39n h3iaa fa#rzn(«in-) 3r@@rm 2&(2&y Rt ism
39) fain: a€.c.2eyiRt fa#tr 3f@)rua, 8&8 Rtnr z3 h 3iaii hara at 3ft rapRta{&, arr
ffr r are qa-«f@r smrnear3far &, arr fn sqnr m- 3Rf<lTo ~ cfTT'~mm~~ uft1"
aatuz3r@at_ .

hs4tar 3ear greavi arass3iaafa wr@ arciiccnf@?&
(i) 'QRT 11 tf m- 3R'f<lTo~ ~
(ii) had sm #Rt t w{ arra uft)-
(iii) rd smr fer#rah ha fr 6 m- 3Rf<lTo ~ ~

. > 3mtqr zrf zr Ir m-1;Jlcl'!.Tio'f fc:ffi'ra. (tr. 2) 3rf@0er1a, 2014 cli' JIITT=a:f "fl" WT fcITTfr
~~m-mrar~~3@'f "Qcj- .wff<;rc!il"~~~,

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
applicati,on and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) r if ii, sr 3mer huf 3r4hr uf@awrharr szi area 3zrar area zav
Rl c11R.a ~arwr fcJn:raTre h 10% rrarTu 3ITT' -amhaa avz Raf@a t raavg
10% prateu frsrwas#1 146%73eR,
4(1) In view of above, an appEntf-::1~~\<fE~~r shall lie before the Tribunal on
payment of 10% of the duty d_e~~IJtJ,?

1
a wher,e dut~qr\duty and penalty are in dispute, or

penalty, where penalty alone 1s in •~~~~~t·Jj
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ORDER-IN- APPEAL

•• •·±%2.-- we
1. This order arises out of the appeal filed by M/s. Inductotherm (India)

Pvt. Ltd., Shri Kishorebhai D. Vyas Building, Ambli-Bopal Road, Bopal,

Ahmedabad (hereinafter referred to as the "said appellants") against the

Order-In- Original No. STC/16/ADC/2009 dated 28.08.2009 (hereinafter

referred to as the "impugned order') passed by the Additional Commissioner
of Service Tax, Ahmedabad (hereinafter referred to as the "adjudicating

authority").

11/2006 w.e.f. 18.04.2006, the issue was further, specifically and separately
included in the Service Tax provisions. Accordingly, the appellants being
recipient of the service were liable to pay Service tax for the period from
01.04.2007 to 30.06.2007. During the above period, the appellants made

payment of an amount of ~1,46,47,384/- as royalty to M/s. Inductotherm

Industries Inc., USA. It was presumed that the royalty paid by the appellants
was taxable under category of 'Intellectual Property Services' w.e.f.;

10.09.2004. However, they had not paid any Service Tax on the said amount
and neither did they obtain Service Tax registration under this category. The
Service Tax thereon, was worked out to 10,78,048/- after allowing
deduction of R&D cess paid by the appellants. A show cause notice dated

10.09.2008 was, therefore, issued to the appellants demanding Service tax.

amount of Zl0,78,048/- at~n~g.~~.Q appropriate interest and penalty. The

adjudicating authoritytr~~.~.i.tt~r order, confirmed the demand of

us sz el
\, a'.; *,;,,.'.!ED/ioi'-Q*'1/
%nee

0

2. The facts of the case, in brief, are that the appellants were engaged
in the manufacture of goods falling under Chapter 85 of the CETA, 1985.
They were also registered with the Service Tax department under the

categories of "Maintenance and Repair Service, Commissioning and.

Installation Service, Business Auxiliary Service and Goods Transport Agency
Service" and hold a valid Service Tax Registration number

h0 AAACI3672BST.001. During the course of audit of the records of the
appellants, it was found that the appellants had received taxable services of
"Intellectual Property Service" from M/s. Inductotherm Industries Inc., USA,
who have business establishment outside India only and do not have any

office in India. As per Rule 2(l)(d)(v) of the Service Tax Rules, 1994, person
liable for paying Service Tax means "in relation to any taxable service

provided or to be provided by a person, who has established a business or
has a fixed establishment from which the service was provided· or to be
provided, or has his permanent address or usual place of residence, in a
country other than India, and such service provider does not have any office
in India, the person who receives such service and his place of business,
fixed establishment, permanent address or, as the case may be, usual place
of residence in India." With the insertion of Section 66A vide Notification No.
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Service Tax 6f 10,78,048/- under Section 73(1) of the Finance Act, 1994
and ordered the recovery of interest under Section 75 of the Act. He also
imposed imposed penalties under Sections 76 and 77 of the Act.

3. Being aggrieved with the impugned order, the appellants preferred

an appeal before the then. Commissioner (Appeals-IV) who, vide Order-In
Appeal number 85/2010(STC)/HKJ/Commr.(A)/Ahd. dated 10.03.2010,
rejected the appeal, without going to the merits of the appeal, on the ground
of non-compliance of stay order under Section 35F of the Central Excise Act,

1944 made applicable to the Service Tax under Section 83 of the Finance

Act, 1994.
4. Being aggrieved with the said OIA, the appellants filed an appeal

before the Hon'ble CESTAT, West Zonal Bench, Ahmedabad. The Hon'ble

CESTAT, vide order number A/291-292/WZB/AHD/2011 & S/64
65/WZB/AHD/2011 dated 14.02.2011, ordered the appellants to deposit 25%
of the Service Tax, confirmed against them, in cash directed the
Commissioner (Appeals) to decide the case on merit.

5. In view of the above judgment of the Hon'ble Tribunal, I take up·
the case to be decided on merit.

6. Personal hearing in the case was granted on 08.06.2016 and Smt.
Shilpa P. Dave, Advocate, appeared before me. Smt. Dave pointed out that
technical know-how is not IPR and it is permanent transfer as per
agreement. In support of her claim she made additional submissions before
me.

0

7. I have carefully gone through the facts of the case on records, grounds 0
of the Appeal Memorandum and written submissions made by the appellants.
I find that the adjudicating authority, in the impugned order, had concluded
that the appellants had received Intellectual Property Service from M/s.
Inductotherm Industries Inc., USA. However, in the entire impugned order I
could not find any evidence establishing the same. Mere conclusion without
facts does not suffice the purpose for which the show cause notice was
issued. In the case of M/s. TATA Consultancy Services Ltd. vs. The
Commissioner of Service Tax, Mumbai, the Hon'ble CESTAT, West Zonal
Bench, Mumbai, proclaimed that the Intellectual Property Right should be a
right under the Indian law. Intellectual Property Right not covered by the
Indian laws would not be covered under taxable service in the category of
Intellectual Property Right Services. Thus, the technical know-how received

by the appellants and the royal/pay#int made by them is nowhere

established to result from the ~6f~~~rl~tual Property Right. Also, in
Circular No. 80/10/2004-ST da~~qJ7.9.,9:\~oo4i ~t)has been clearly mentioned

Gp v /. a$·-'et
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, that permanent transfer of intellectual property right does not amount to

rendering of service.
"The definition of taxable service includes only such IPRs

(except copyright) that are prescribed under law for the

time being in force. As the phrase "law for the time

being in force" implies such laws as are applicable in

India, IPRs covered under Indian law in force at present
alone are chargeable to service tax and IPRs like

integrated circuits or undisclosed information (not

covered by. Indian Jaw) would not be covered under

taxable services.
9.2 A permanent transfer of intellectual property right

does not amount to rendering· of service. On such

transfer, the person selling these rights no longer

remains a "holder of intellectual property right" so as to

come under the purview of taxable service. Thus, there

would not be any service tax on permanent transfer of

IPRs."
Further, I agree with the explanation of the appellants that the payment of
1,46,47,384/- was actually royalty to M/s. Inductotherm Industries Inc.,

USA as per the agreement between the appellants and M/s, Inductotherm

Industries Inc., USA. I find that actually royalty is not payment for. any
service but it is a share of product or profit reserved by the owner for
permitting another use of his property. The definition of the term 'Royalty',
according to Investopedia, is "A royalty is a payment to an owner for the use
of property, especially patents, copyrighted works, franchises or natural

resources. A royalty payment is made to the legal owner of the property,

patent, copyrighted work or franchise by those who wish to make use of it for
the purposes of generating revenue or other such desirable activities. In
most cases, royalties are designed to compensate the owner for the asset's
use, and they are legally binding." Thus, it is quite clear that royalty is paid
to use a particular product. In other words, royalty is received for sharing a

product (tangible or intangible) with someone. Also, the appellants stated
that M/s. Inductotherm Industries Inc., USA was having 99.999% share.

holding in the appellants. This makes both the companies, a single entity and
not two different bodies and thus, serving the same entity does not attract
any IPR service. Thus, I find that when M/s. Inductotherm Industries Inc.,
USA is holding 99.999% share of the appellants, the former becomes

practically the owner and as both the companies virtually become one and
same entity, no taxable service is rendered. Further, during personal hearing,

the appellants pleaded tr-i~at-::r;rq:-_r:ight to use any intangible property was given✓_...,,:. J,•c· . · •.

to them by M/s. Indftotherrr-Industries Inc., USA under the agreement and
I/ ±± .'therefore, the agr@em ntdoes not. fall within the purview of IPR services.

#is #]es «e #%jt±?
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Thus, I believe that technical know-how received from M/s. Inductotherm

Industries Inc., USA is not an intellectual property right in the eyes of law.

8. In view of the discussion held above, the impugned order is set

aside and the appeal is allowed.

l!--I
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COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

\
. A)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

O

SY R.P.A.D.

M/s. Inductotherm (India) Pvt. Ltd.,
Shri Kishorebhai D. Vyas Building,
Ambli-Bopal Road, Bopal,
Ahmedabad-380 058

Copy To: 0
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.
3. The Additional Commissioner, Service Tax, Ahmedabad

Ahmedabad4. The Assistant Commissioner, Systems, Service Tax,s.Gara Fe.
' ' 6. P.A. File.


